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EDITORIAL NOTES. 


In our October number of last year we noticed some of the 
blunders made by the Legislature in the laws of the 
previous session. A cursory examination of the volume of 1911 Ses- 
sion Laws shows some in the titles to acts, for which there would 
seem to be no good excuse. Bills containing such errors, when in- 
troduced and referred to committees of the Legislature, ought to 
be corrected by those committees; or, if not, then at least when they 
reach the Executive office they should be discovered, and, if there 
is time, sent back to the lawmaking body for correction, or filed 
without approval. On page 93 is an act to amend the religious society 
act of April 4, 1873. It refers to Baptist societies, and there was 
such an act. But the act is not in the General Statutes, where it 
properly belongs (as well as other acts which are there, referring 
to specific religious bodies), and, by reference to G. S. 3791, Par. 
641, it is found that the law has been repealed. On page 226 is a 
supplement to the vital statistics act of Feb. 15, 1888 (G. S. 2006). 
While this act of 1888 was not expressly repealed, a new and re- 
vised act took its place in 1909 (P. L. 1909, p. 169), repealing all 
inconsistent acts, and so practically abrogating the old act of 1888. 
On page 230 is a supplement to an act to authorize municipal cor- 
porations to contract for a supply of water for public uses, approved 
March 15, 1881. But this 1881 act was expressly repealed in 1889 
(P. L. p. 424), and hence there was nothing left to supplement or 
amend. On page 546, at the end of section 1 of Chapter 260, there 
is an unfinished sentence, which in its present state means nothing, 
On page 588 is an act amending the act providing for the pensioning 
of school teachers, wherein the amendation is said to be of an act 
approved April 12, 1907, and this is repeated under Section 1. There 
is no such act, and we presume it refers to the act of April 12, 1906 
(P. L. p. 167) already amended in 1907 (P. L. p. 286). But why did 
it not purport to be an amendment to the original act of 1903 (P. L. 
p. 33), where it belongs? Such is the usual custom. On page 717 is 
a supplement to an act to provide for the regulation and incorpora- 
tion of insurance companies, approved April 9, 1875 (G. S. 1744). 
The act amended does not exist, because it was repealed in 1903 (P. 
L. p. 501). Such blunders occur, of course, because draftsmen of 
acts do not keep tab on repealed statutes, a most important feature of 
the equipment of anyone who undertakes to draft Legislative bills. 
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Tue JournaL has had occasion heretofore to comment favorably 
upon the opinions of the Public Utilities Commissioners. It should 
also not be overlooked that the Commission itself has in various ways 
abundantly proved its right to exist, especially since having all the 
powers which the laws, now on the statute books, give them. I[n 
fact, it is surprising how much the Commission has accomplished 
in the brief time since the important act of 1911 went into effect, 
only about six months ago. Even previous to the passage of the 1911] 
act, the Commission, acting under the initial law of 1910, accomplished 
considerable. \Ve have recently had occasion to look a little into 
the subject of what has been done by the Commission up to the pres- 
ent time, and a mere renumeration of its acts, all of them more or 
less of public concern, would fill a page or two of the JouknaL. As 
mere examples: It has required telephone companies to give ade- 
quate service upon demand. It has forced a substantial reduction of 
rates for gas and electricity in a number of communities. [t has or- 
dered better protection jn the case of a number of grade crossings, 
and has refused to give approval to the establishment of new cross- 
ings. It has set aside the attempt to discontinue special railroad rates 
that were intended to promote the interests of education or charity. 
It has required that corporations, receiving a certificate of approva 
for issuing securities, must make semi-annual reports of the amount 
of securities issued, sold and delivered, as a safeguard against stock- 
watering. It has required better accommodations for travelers at 
some stations along railways, where the accommodations were ab- 
solutely inadequate. In one case, where a railroad company proposed 
to illegally remove a bridge, it has required it to restore the bridge. 
And every week it is passing upon more or less important questions 
affecting the public. So far as the public is concerned, there has 
been no statute passed in New Jersey in many years which compares 
in importance with that giving wide powers to the Public Utilities 
Commission, excepting. of course. the Election Acts of 1911, which 
go to the very foundations of the stability of the state. There have 
been acts bringing money into the state treasury, or carrying out 
certain principles which make for the good of the commonality, but 
in all these matters, while the Election laws come first for reasons 
which everybody understands, after them would seem to come the 
1911 Public Utilities Act. 


The reason that the two Election laws of 1911—the one being the 
Election act proper, familiarly known as the Geran act, and the other 
known as the Corrupt Practises act—are of so much consequence, 
is not alone that they effect every voter in the casting of his vote 
at the primary and general election, but, more specifically, because 
the intent and almost certain accomplishment of these acts have regard 
to the one object of honest elections. Under previous election laws 
the supposed safeguards of elections were readily cast aside, and 
illegal voting and corruption were so prevalent as to be a stigma 
upon the state, and especially upon most of the larger cities of the 
state, where floating voters always seem to manage, somehow or 
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other, to roll up majorities for parties which bid the highest, or were 
most active in employing “heelers.” False registration and repeat- 
ing were common, for example, in Jersey City and Hoboken, not to 
mention other places like Atlantic City, and the purchase of even 
rural voters was as common as any other transaction in connection 
with elections. Candidates have always been expected to pour out 
money, personally or through agents, or by party committees, and 
it was well known that the great bulk of these expenditures went 
to pay men who gave up their day to the election, claiming they 
were being paid for their day’s work, (although they performed no 
work), and were not bribed to vote for any particular candidate. 
The roll of farmers in that county in Ohio, where the Judge, last 
year, saw to it that nearly two thousand indictments were found by 
the grand jury, may have been greater than any roll of farmers, 
so-called politicians, or loafers, in any one county in New Jersey, 
whom any New Jersey grand jury might have indicted, had it en- 
forced the ordinary Election acts, but the iniquity of purchased votes 
has been steadily growing in this state for at least a quarter-century 
past. It is time that it was stopped. The ballot must be a pure 
ballot, or our representative institutions cannot be the real expres- 
sion of the popular will. The Geran law is, clearly enough, a patch- 
work of splendid requirements and of inconsistencies with a few 
provisions that are impractical, but the principle that prevails 
in it is clearly right and must be sustained. This remark will as 
certainly apply to the Massachusetts form of ballot as to any other 
of its provisions. This ballot is the only form yet devised which 
makes it perfectly easy for an intelligent voter to vote for the candi- 
dates of his real choice, if he has any choice. If he has no choice, he 
is not obliged to vote upon any candidate for a particular office, 
and the mere fact that he does not put a cross opposite the name of 
a candidate is the easiest possible method designed for not voting for 
him. In the old-fashioned form of ballot one must take the trouble to 
cross out a name, or a vote for that name would be counted as cast 
for him. It cannot be said by anybody who will give thoughtful 
attention to the subject, that the trouble of making a mark after 
the name of every person for whom the voter votes is an unnecessary 
trouble. It means something. It means selection; the exercise of a 
will. This is the most important factor in the whole design of the 
present New Jersey ballot, and we regard it as the keystone to the 
arch of honest elections. An election law so framed as to permit of 
party ballots being cast as a whole, without reference to the in- 
dividuals whose names are upon those ballots, is not a ballot fitted 
longer to the times. The voter who can read and mark his ballot but 
don’t want to, or the voter who can’t read his ballot is—neither of 
them—the desirable citizen. Election laws are not to be made to make 
voting on the part of careless, lazy or ignorant persons easy, but to 
secure proper results by whatever necessary safeguards. 





The Legislature is held in State v. Atlantic C. L. R. Co. (Fla.) 
32 L. R. A. (N. S.) 639, to have no authority to delegate the power 
to make a law prescribing a penalty. 
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The personal registration required in cities before voting at a 
general election we do not regard as too severe in its provisions, al- 
though the present act should be amended to give clearness to the law, 
and perhaps also abrogate the necessity of having one’s exact age 
declared. It is not so essential that the voter is thirty or eighty 
years of age, as it is that he shall have attained the age of twenty-one. 
Minor defects aside, however, it is the registration act, and that alone, 
which is to enable the two leading political parties to watch one 
another and prevent unlawful and excessive votes being cast in the 
crowded wards of the large municipalities. Registration with the same 
strictness in the ordinary rural townships would seem to be scarcely 
necessary, because there everybody knows everybody else and the old 
registration system may well be continued. But in the cities citizens 
of all parties should be patriotic enough to submit to an inconvenience 
in order that the ballot may be kept pure. We are sure that in times 
past a Geran Act might have prevented such frauds as have sent at 
least one Governor to the Executive Chamber in Trenton who was 
not elected, and have placed in office aldermen and assemblymen, not 
to speak of other officials, who could not have received their creden- 
tials to office except by repeaters and false voters. 





On the subject of what amendments the Legislature should make 
to both the Geran law and the Corrupt Practices act, it is to be 
remarked that the chief thing is clarification, while the important 
principles involved are not to be disturbed. In order to give the 
county clerks sufficient time in which to carry out the act concerning 
the printing and mailing to voters of sample ballots, it is quite neces- 
sary that the time must be lengthened before election for the filing of 
independent petitions. The time for the filing of statements by candi- 
dates of the contributions made by them to the primary campaign 
fund falls, as to its expiration, on a Sunday, which the makers of the 
law probably never intended. The size of the ballots could, we think, 
be shortened, although the surest way of accomplishing this would 
be by adopting the general principles of those states which have the 
“Shorter Ballot,” because they make fewer municipal officers elected ; 
yet this is altogether a different question. 





There will be cause for rejoicing on the part of the traveling 
public that the United States Supreme court in United States v. The 
Southern Railway, in an unanimous opinion, read by Mr. Justice Van 
Devanter, October 30, holds that all railroad equipment on a road 
which is a highway of interstate commerce must comply with the 
Federal safety appliance act. It gives the Interstate Commerce Com- 
mission virtual control of all the railroads of the country that are not 
limited to the confines of the state as to their transportation equip- 
ments, whenever Congress takes a hand in providing what those equip- 
ments shall be. The opinion is perfectly reasonable, as well as clear, 
when it speaks of the matter in these terms: “Speaking only of 
railroads, which are highways of both interstate and intrastate com- 
merce, these things are of common knowledge: Both classes of traffic 
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are at times carried in the same car, and when this is not the case the 
cars in which they are carried are frequently commingled in the same 
train and in the switching and other movements at terminals. Cars 
are seldom set apart for exclusive use in moving either class of traffic, 
but generally are used interchangeably in moving both; and the sit- 
uation is much the same with trainmen, switchmen and like employés, 
for they usually, if not necessarily, have to do with both classes of 
traffic. Besides, the several trains on the same railroad are not in- 
dependent in point of movement and safety, but are interdependent; 
for, whatever brings delay or disaster to one, or results in disabling 
one of its operatives, is calculated to impede the progress and imperil 
the safety of other trains. And so the absence of appropriate safety 
appliances from any part of any train is a menace, not only to that 
train, but to others.” To what this decision may eventually tend can- 
not now be foretold, but that it will make for better, safer and more 
economical operation of the railway systems of the country is plain 
to be seen. 





EX-JUDGE JOHN FORREST DILLON. 


|Ex-Judge Dillon, being at the present time, as for several years past, a resident of this State 
and holding an acquaintance with many New Jersey lawyers, the following sketch, taken from a 
longer one printed in the September number of the “Green Bag,’’ and prepared by Mr. George S. 
Clay, of the New York City Bar, will be read with interest, especially in view of the fact that the 
venerable Ex-Judge has just completed the publication of his fifth edition of that monumental 
work, “‘The Law of Municipal Corporations.’’—Ep1ror} 

A young man, native of New York state, by name John F. 
Dillon, a doctor of medicine, then just graduated and barely twenty 
years of age, left his home in Davenport, lowa, in 1850, to engage 
in the practice of his profession at the little town of Farmington, 
Iowa, on the Des Moines river. Fortunately for the legal profession, 
which now claims him as one of its most learned and illustrious mem- 
bers, the conditions surrounding the practice of medicine at that 
time in the western country were too strenuous and exacting for his 
physical constitution to endure and he decided to return to his 
home in Davenport. 

He left Farmington with his mind made up as to his life-work. 
During the few months of his residence there he made the acquaint- 
ance of a young lawyer, to whom he said one evening, “Howe, I 
have made a great mistake. I cannot practise medicine in this country 
without being able to ride horseback, which I am utterly unable to 
do. I might as well admit the mistake and turn my mind to some- 
thing else. I shall read law. Tell me, what is the first book that a 
student of the law requires?” He answered, “Blackstone’s Com- 
mentaries.” ‘Have you got them?” Howe replied, “Yes, I have them 
and the Iowa Blue Book of Laws and those are the only books I 
have.” The books were loaned and his study of the law commenced. 

On his return to Davenport he found it necessary to keep a drug 
store, and in his leisure continued the study of law. He had no 
instructor or aid in his studies. As a law student he was never in 
a law office or a law school. But he was soon admitted to the bar, 
became in 1852 prosecuting attorney of the county, and at the age of 
twenty-seven was elected Judge of the District court of the Seventh 
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Judicial District of lowa. He afterwards became Judge of the Su- 
preme court of the state and was Chief Justice of that court when 
appointed in 1869 by President Grant Judge of the United States 
Circuit court for the Eighth Judicial Circuit. 

Judge Dillon was endowed by nature with all the qualities 
requisite to a great lawyer. He has a strong memory, concentration, 
industry, clearness of judgment, and the ability to take a common- 
sense practical view of a case. A prominent banker who frequently 
has occasion to obtain Judge Dillon’s opinion of the legal aspects 
of his financial transactions is always desirous to know what the 
Judge thinks of the matter in hand from the business side. “Ask 
the Judge,” he would instruct his representative, “what he thinks 
of the ‘deal’ as an investor; would he put his own money in the 
venture.” 

Whenever preparing a case for trial or argument or a question 
for the purpose of giving an opinion, no detail escapes his attention. 
He never ceases sounding until he reaches the very bottom of the 
question. His power of concentration and retentive memory enable 
him to grasp the facts and assimilate them with remarkable ease. 
In the discussion of legal questions, the Judge will frequently say: 
“T decided that point when I was on the bench,” and send for the 
particular volume of his Circuit Court Reports where the case was 
reported. All through his professional career he has devoted him- 
self to his work as judge, author and lawyer with untiring in- 
dustry. If he has an appointment for a conference on a particular 
day that requires preparation in advance and if time does not per- 
mit him to make the necessary study during office hours he will 
take the papers home with him and come to the conference pre- 
pared to discuss all the points involved. It is said that during his 
early career on the bench he devoted so much time at home to his 
legal work that his wife felt he did not give enough attention to 
social affairs, and she said to him one day, “Why do you work so 
hard? Don’t you think you ought to give more time to your family 
and friends?” ‘The Judge’s reply was that he had a reputation to 
make. And years afterwards when he had achieved fame as a great 
judge, author and lawyer engaged in general practice his answer 
to the same question was, “I have a reputation to keep.” And he 
has always guarded that reputation with most scrupulous care, 
giving to every subject most diligent and careful attention, no matter 
whether the fee be large or small. In fact, the question of compen- 
sation never influences his judgment or conscientious consideration 
of the case in the slightest degree. His professional honor has never 
been measured by him in dollars and cents. * * * 

Judge Dillon has a beautiful home in the “Bernardsville region” 
in New Jersey. There in the house planned by his lamented wife, a 
woman of great talent and beauty of character, he spends the sum- 
mer months with his children and grandchildren, entertaining his 
friends, and reading his favorite authors. He has a general library 
of about ten thousand volumes, and can tell in a moment whether 
he has a particular book that may be mentioned and go to the spot 
in his library where it may be found. - 
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When he first began the reading of law he found that from the 
tooks he did not get a clear idea of what a mortgage was and, in 
order to do so, he went to the court house and asked permission to 
look at the register of mortgages and to copy one. He copied it in 
full and then he says: “I knew what a mortgage was; I have read it 
and handled it.” 

Col. J. H. Benton, of Boston, related this incident, and in com- 
menting on it said: “This impressed me very much and I used it in 
my lectures in the law schools as an illustration of the qualities of 
mind which make a man a great lawyer; that is what I call the instinct 
of the concrete.” This habit of mind has been ever present in his 
practice, and in many cases where the rights of railroad or telegraph 
company or other litigant were involved and the facts could be made 
clearer by illustration, he would have large wall maps made showing 
the locus in quo, and these he would use in his study of the case, as 
well as in his arguments before the court. 

Judge Dillon’s literary work has not been confined to writing 
opinions and brieis, but he has prepared many addresses which he 
delivered before bar associations all over the country. He made a 
notable address at the dedication of the Free Public Library in Dav- 
enport, Iowa, in May, 1904. Among the subjects of his bar associa- 
tion and other addresses are—‘The Inns of Court and Westminster 
Hall;”’ “Iowa’s Contribution to the Constitutional Jurisprudence of 
the United States;” “Early Iowa Lawyers and Judges;” “Chancellor 
Kent: His Career and Labors;” “Uncertainty in Our Laws;” “Law 
Reports and Law Reporting;” “American Institutions and Laws;” 
“Commemoration Address on Chief Justice Marshall ;” “Opening Ad- 
dress, First General Meeting New York County Lawyers’ Associa- 
tion ;” “Address of Welcome at Banquet of New York County Law- 
yers’ Association;’ “Bentham and His School of Jurisprudence ;” 
“Our Law: Its Essential Nature, Ethical Foundations and Relations ;” 
“Bentham’s Influence in the Reforms of the Nineteenth Century.” 

He was Storrs Professor at Yale University in 1891-92 and de- 
livered a series of lectures to the students in the Law Schooi. He 
afterwards published his lectures under the title of “The Laws and 
Jurisprudence of England and America.’”’ The work shows the scope 
of his study of the history and literature of the law and his fine literary 
style. 

On “John Marshall Day,” February 4, 1901, an address was de- 
livered at Albany. New York, by Judge Dillon. His interest in the 
celebration of the centennial of the appointment of Chief Justice Mar- 
shal! led him to undertake the work of collecting and editing the hun- 
dreds of addresses that were delivered throughout the United States 
on that day. This work is composed of three volumes, aggregating 
about sixteen hundred pages, with an introduction. 

But the pride of his heart, the literary work which has given him 
the greatest pleasure and satisfaction, is “Municipal Corporations,” 
which Mr. Justice Bradley termed “a legal classic.” This great and 
imperishable treatise (for a classic cannot die) has but recently 
reached its fifth revision, and is now a work of five volumes in which 
forty thousand cases are cited and the whole law of the subject fully 
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presented. The first edition was published in 1872 and is a one-volume 
work of about eight hundred pages, a large book when one considers 
that it was prepared by the author without any aid whatever. What 
it cost him in time and labor is well told in his Davenport Library 
address, when he said: “Now it so chanced in the course of time that 
I found myself on the bench of the Supreme Court of the state of 
Iowa with an ambition, not unnatural, to write a work upon some 
subject that I hoped might be useful to the profession. The first and 
indispensable requisite to such an undertaking was access to a full 
law library. Judge Grant’s library in this city (one of the largest 
private law libraries in the country) supplied this condition. The next 
requisite, equally indispensable, was the needed leisure for study and 
research, and the only time possible to a judge was in the intervals of 
uncertain length between the terms of court. The library being at 
hand in my own city enabled me to do what otherwise I could not 
have done, that is, utilize the days snatched from judicial labor by 
working in the Grant library, collecting material for my projected 
book. I selected my subject, ‘Municipal Corporations,’ and entered 
upon the work of thorough and systematic preparation. Without the 
aid of stenographer or typewriter, and with no previous American 
treatise to guide me, I began an examination, one by one, of thous- 
ands of the iaw reports. commencing with volume one of the State of 
Maine and continuing through successive reports in that state to date. 
In like manner the reports of every one of the states and of the fed- 
eral and English courts were examined, occupying all my available 
time for about six years. The result of this research I have never had 
occasion to regret. The book was successful, and it has profoundly 
affected my whole professional career.” 

The development of the law in the past forty years has been such 
that it now requires a work of four thousand pages (exclusive of 
index and table of cases, which fill a volume of over seven hundred 
pages) to put the subject properly before the profession of the pres- 
ent day. 

In 1891-92 Judge Dillon was President of the American Bar 
Association, and to mark his sense of the value and usefulness of that 
organization as the accredited representative of the Bar of the United 
States and of the honor of having been one of its presidents, he dedi- 
cated the fifth edition of “Municipai Corporations” to that associa- 
om * °° * 

The importance and value of his judicial and professional labors 
are well expressed in an excellent article by Hon. Edward H. Stiles, 
an eminent lawyer of Kansas City, published in “Annals of Iowa,” 
from which is extracted: 

“After a decade of the most distinguished service on the Federal 
bench, in the fall of 1879, he tendered his resignation, to accept the 
position of Professor of Real Estate and Equity Jurisprudence in the 
Law School of Columbia College, and that of general counsel of the 
Union Pacific Railroad tendered him at the same time. This resulted 
in his removal to New York and thus ended his official and profes- 
sional career in the state which he so deeply loved and had so highly 
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honored. Let us briefly review it before touching upon subsequent 
events. * * * 

“Of his labors on the state district bench and the superior abilities 
he there displayed as a nisi prius judge, no attestation need be added 
to those noted in what has already been said. While judge of that 
court, he prepared and gave to the profession the first digest of Iowa 
reports, known as “Dillon’s Digest.” How this came about he once 
related to me, and as it illustrates the searching industry and thor- 
oughness he gave to every undertaking, I give that relation. He 
told me that when he was elected district judge he entered upon 
the careful study of each and every case that had been before 
decided by the Supreme court, as they appeared in the reports, mak- 
ing notes as he proceeded and placing each under its appropriate 
head; that his sole purpose in doing this was to familiarize himself 
with what the court had decided, in order that he might not run 
contrary thereto, and be in harmony therewith; that he kept this 
up and added to it as additional reports appeared; that it then oc- 
curred to him that by a little remoulding and enlarging it might be 
useful to the profession. This he did, and that is the way the lawyers 
of Iowa came to have what at that time was of the greatest con- 
venience to them. I cannot refrain from remarking as | pass that if 
all our judges would so qualify themselves we should have far less 
incongruity in our jurisprudence. 

“When at the age of thirty-three he came to be Judge and after- 
ward Chief Justice of the Supreme court, he brought to that bench, 
notwithstanding his lack of years, equipments of the highest order; 
his fitting experience on the district bench; a thorough knowledge 
of the state, her history and people; a virile and well-poised intellect ; 
a thoroughly judicial temperament; a keen and unerring sense of 
justice; a mind disciplined by years of the closest legal study, and, 
as the result of scholarly promptings and wide reading, enriched 
with varied learning. 

“His opinions from that bench, as well as from that of the United 
States Circuit court are, by reason of his name and fame, as well 
as the general soundness of the opinions themselves, deferred to as 
authority by all the courts of this country. Those of the State 
Supreme court run through fourteen volumes of the Iowa Reports. 
Those of the Federal court will be found in the five volumes of 
Dillon’s Circuit Court Reports. There they stand as perpetual mem- 
orials of a great judge and as beacon lights in judicial history. * * * 

“He took an active and leading part in framing this charter of 
Greater New York, which went into effect on the first day of January, 
1898. The difficult niceties of this work are apparent, and its vast- 
ness will be appreciated by referring to the charter which is embodied 
in the Legislative act which vitalized and put it into effect. It consists 
of sixteen hundred and twenty sections and covers seven hundred 
and forty-two pages. The report of the commissioners recommending 
the charter to the favorable consideration of the Legislature covered 
thirty-two pages. The consolidation thus effected remains, with cer- 
tain minor changes, and I am authentically told that it is remark- 
able how little litigation has sprung out of the consolidation itself 
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as respects the meaning and application of the different sections of 
the charter. I think this result may be largely traced to the clear 
vision, keen foresight and wide and varied legal experience of Judge 
Dillon, which enabled him to practically apply his thorough knowledge 
of the law relating to municipal corporations to the particular work 
in hand. 

“His career as United States Circuit Judge was notable. He pre- 
sided on the bench with dignity, yet was courteous to the bar and 
showed great consideration to the young lawyers that appeared before 
him. The first day of his term of court was motion day and he 
made it a practice always to decide every motion before adjourning 
the term. This often required him to sit up late in the night studying 
the cases and consulting the authorities, but he felt the litigants 
and lawyers were entitled to prompt action by the court. 

“When he retired from the Federal bench to go to New York to 
become Professor of Equity and Real Estate Law in Columbia Uni- 
versity and to engage in private practice, there was universal and 
profound regret on the part of the profession in his judicial circuit. 
The Bar of every state embraced in the Circuit took prompt action 
through meetings, resolutions, addresses and other testimonials to 
show their personal affection and their appreciation of his rare quali- 
ties and valuable services. These tributes are especially noteworthy, 
because they were given not to a man who had been elevated to a 
higher office, but to one who was leaving the Bench to return to 
practice.” 





HON: WILLIAM L. DAYTON AS A LAWYER. 


{Nore.—In the interesting work on “Early Courts and Lawyers of Monmouth County,” by 
Mr. John S. Applegate, President of the Monmouth County Bar Association, there is an account of 
the author’s recollections of Mr. Dayton as a lawyer practicing in the Monmouth Courts, from 
which we make the following extracts.—Eprror} 

While a resident attorney of Monmouth county, Mr. Dayton 
achieved an enviable reputation as a lawyer of remarkable astuteness. 
On one occasion he was appointed to defend a man indicted for as- 
sault and battery. Not being entirely sure of his ability to acquit him 
on the proofs that could be offered, he moved to quash the indictment 
on the ground that the grand jurors were illegally summoned. His 
motion prevailed, and in consequence all the criminal business of that 
term of court went over to the next term and all indictments were 
quashed. 

Mr. Dayton’s career, both as a lawyer and a statesman, was one 
of unexampled activity and brilliancy. As a trial lawyer I doubt 
whether New Jersey has ever produced his equal. His speeches before 
juries were masterpieces of oratory. His form, his manner, his voice, 
his diction, in fact his whole personal presence, was magnetic, and, 
without irreverence, I may say godlike. Daniel Webster was known 
as the “godlike Daniel.” I doubt that he could have been more god- 
like as a jury lawyer than Judge Dayton. He had one defect of ar- 
ticulation, which nobody objected to, because it was not unpleasant, 
and this was a habit of frequently shying the letter R. Thus he 
would say “Gentlemen of the Juey,” or “Jueymen in the Juey box,” 
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or, as he was heard to say on a trial of an indictment for assault and 
battery, “A wow, a wiot and a wumpus,” instead of a row, a riot and 
a rumpus. But these defects rarely attracted attention, except when 
occurring in succession, as in the last instance. I have a vivid recol- 
lection of a pettifogger of the county who was a great admirer of 
Mr. Dayton, to the extent that he emulated his faults as well as his 
merits, and in addressing juries he would say, “Gentlemen of the 
Juey,” which made him a laughing stock. 

The celebrated case of the State v. Charles Johnson for the mur- 
der of Maria Lewis was tried at Freehold in the early “fifties.” The 
counsel in the case were Peter Vredenburgh and Joel Parker for the 
State, and William L. Dayton, Daniel B. Ryall and Jehu Patterson 
for the defendant. The victim of the murder was Maria Lewis, an 
aged and respectable lady living in a secluded part of the Navesink 
Highlands, where the murder was committed. The motive of the 
crime was robbery. She had many respectable relations in the county, 
and the same was true of Johnson, the alleged murderer. The case 
was tried and retried. On the first trial the jury was out nearly 
all night, and coming in before daylight when the lawyers were 
absent, they omitted specifying the degree of the murder. For that 
reason a new trial was granted. On the second trial the same coun- 
sel appeared, and the verdict of the jury was “not guilty.” 

Mr. Dayton was on the difficult side of this case. The trend of 
public sentiment was against his client, and the weight of testimony 
was against him, but the acquittal of the prisoner on the second 
trial was a great triumph for him. Mr. Dayton’s address to the 
jury was one of his greatest efforts. I heard his summing up on 
the first trial. Though my personal sympathies in the case were 
not on Mr. Dayton’s side, I recognized his speech as one of tre- 
mendous power. It was not all argument, nor eloquence, nor law, 
nor humor, nor sarcasm, nor invective, but a combination of all, like 
a master mechanic who uses skillfully every utensil of his trade pro- 
ducing, withall, a magnificent structure, admirable from every point 
of view. I served three months in his office as a law student, until 
he left the country for Paris as Minister to France. He asked me 
one time if I knew what had become of Charles Johnson. I re- 
plied: “The reports were that he left the county soon after the 
trial for parts unknown.” Then he said: “I tried that man twice for 
his life. I spent five hours at the last trial summing up the case. 
At the close of my argument every garment I wore was wet with 
perspiration. Yet that wretched man never gave me a dollar.” 

Another celebrated murder case was that of the State against 
Donnelly, which was for a murder committed August Ist, 1857, at 
the Sea View Hotel in the Navesink Highlands by one James P. 
Donnelly, a youth of twenty-four years of age, and a bookkeeper 
of the hotel. Only lately he had received his diploma as a physician, 
but on account of impairment of health had taken this position as 
bookkeeper for the summer season. Albert S. Moses, the victim 
of the crime, was about twenty-one years of age, stopping at the 
hotel a few days as a visitor of the bar-keeper. At night Donnelly 
and Moses played cards, and Moses won the sum of sixty-one dollars. 
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The next morning, about dawn, Donnelly entered Moses’ bed-room 
and stabbed him fatally in the neck. Moses survived the wound about 
three hours, making a dying declaration in the presence of witnesses, 
charging Donnelly with the crime. He stated in his declaration 
that he had won from Donnelly the night before sixty-one dollars. 
The force of the blow awoke him, and it was light enough for him 
to recognize Donnelly. He sprang out of bed, followed Donnelly into 
the hall, caught hold of his coat, but he tore away from him and 
ran down stairs. Alderman Wilson, holding Moses in his arms when 
he died, said: “Moses, do you know you are about to die and appear 
before your God?” He replied, “I do.” “Tell me again, are you sure 
who did it?” “Yes, Donnelly, the bookkeeper, the man with the long 
curly hair; it was light. I followed him out in the hall to the head 
of the stairs and caught him by the coat, but he tore away from 
me and ran down stairs.” Moses added: “You will find the money in 
the bed in the adjoining room, between two mattresses in three 
different parcels, done up in a handkerchief. Sixty-one dollars was 
his, and thirty dollars belongs to the Bar.” The money was found 
where Moses said it was, between the mattresses in the bed on 
which Moses was stabbed, and each separate parcel contained the 
exact amount as stated by Moses. 

The trial at Freehold began September 15th, 1857. The prisoner, 
James P. Donnelly, a handsome young man, guarded by two officers, 
was led up the aisle of the courtroom for trial. The crowd, as- 
sembled and waiting, was immense. He was quietly seated by his 
aged and venerable father and two sisters. He was to be defended 
by very distinguished counsel. They were Joseph P. Bradley, des- 
tined to become a Justice of the Supreme court of the United States; 
William Pennington, former Governor of New Jersey; Joseph W. 
Scott, one of the ablest lawyers of New Jersey at that time, and 
Amzi C. McLean, a well-known lawyer of Monmouth County, who 
was afterwards a Law Judge of the county and Prosecutor of the 
Pleas. 

The State was also ably represented by most distinguished coun- 
sel, who were Joel Parker, Prosecutor of the Pleas of Monmouth 
County, and William L. Dayton, Attorney-General of New Jersey. 
The presiding Judge at the trial was the learned jurist, Peter Vreden- 
burgh, one of the Associate Judges of the Supreme court of New 
Jersey. His associates on the Bench as associate county Judges were 
Judges Gifford, Throckmorton and Forman. The trial occupied twelve 
days. The case was summed up on the part of the prisoner by Joseph 
Bradley, who spoke with great earnestness and with his well-known 
learning and ability, followed by Prosecutor of the Pleas Joel Parker, 
for the State, whose argument was exhaustive and logical. Governor 
Pennington followed Mr. Parker, being the last argument for the 
defense ; he appealed strongly to the sympathies of the jury. William 
L. Dayton made the closing address for the State. It was one of his 
characteristic speeches, and delivered with great zest. I can remem- 
ber a slight altercation that occurred in the course of his argument 
between Mr. Dayton and Mr. Bradley. Mr. Bradley interrupted Mr. 
Dayton, by saying that he was wrong in the statement of a certain 
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fact, to which Mr. I‘ayton replied in effect that he was not wrong, 
but Mr. Bradley insisted he was, and that he was not mistaken about 
it. ‘Mr. Dayton replied that “the learned counsel is one who thinks 
he is never mistaken.” Mr. Bradley rising in some heat, retorted: 
“Judge Dayton, I will not be put down with a sneer,” and would have 
said more, but he had no chance, as Mr. Dayton was proceeding with- 
out noticing the remark, his voice increasing in volume and jn rapidity 
of utterance, as he repeated the disputed statement in stronger terms 
than before, without abating his position one jot or tittle. 

The verdict of the jury was, “Guilty of murder in the first degree.” 
The case was carried to the Supreme court, and again to the Court 
of Errors and Appeals, on the numerous exceptions taken at the trial, 
but the rulings of the court below were sustained. 

The trial of this case created great excitement, both in New York 
and New Jersey. The Freehold jail was broken open at one time and 
the prisoner let out, but he was captured and returned. He made a 
remarkable speech on the scaffold, where, after looking around him 
with a smile, he addressed the audience beginning: ‘Friends all 
around me, friends of New Jersey, friends from Buffalo, friends from 
New York and friends from loved home, Washington, and also those 
dear friends at a distance, who will not hear my voice, but will hear 
of my last words when I am gone, I feel that my time has come.” 
After protesting his innocence of the crime, he reviewed the history 
of the case with much deliberation and tact. protesting his own in- 
nocence throughout. He partly charged another, by implication, with 
having committed the terrible deed. He summed up the evidence in 
the case, paid complimentary tribute to one of his own witnesses, who 
had testified strongly in his behalf, denounced witnesses of the state 
for testifying against him, as perjurers, and prayed God to forgive 
Judge Vredenburgh. Governor Newell also he condemned for voting 
against him in the Court of Pardons, and denying persistent applica- 
tions for commutation. He criticised the Governor bitterly for quoting 
Shakespeare to a dying man, referring to that part of Governor New- 
ell’s refusal to grant commutation, where he quoted from Hamlet’s 
Soliloquy the words, “The undiscovered country from whose bourne 
no traveler returns.” His harangue was closed with an exhortation 
to young men, not to come tc Monmouth. “No rogue e’er felt the 
halter draw, with a good opinion of the law.” 

The case of the State v. Donnelly is quite fully reported in 
2 Dutcher, p. 463. It is now a leading case on the subject of dying 
declarations. 





An ordinance prescribing the destiny of smoke which shall be 
allowed to issue from stationary stacks within the limits of a city 
is held in Rochester v. Macauley-Fien Milling Co. (N. Y.), 32 L. R. 
A. (N. S.) 554, to be within statutory authority to enact ordinances 
for the preservation of health, for the safety and welfare of the 
inhabitants, and for the protection and security of their property. 
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CHARGE TO GRAND JURY... 


(Hudson Oyer and Terminer, Oct. 9, 1911). 


Releasing Prisoners Committed to Jail 


SWAYZE, J.: * * * The charge is that certain prisoners 
were brought to the jail on Saturday about midnight, in charge of 
officers, under bench warrants issued by a Judge of this court; that 
the warden received the warrants and took the names, addresses, oc- 
cupation and nationality of the prisoners, or booked them, as it is said, 
and that afterward the sheriff released them because there was no com- 
mitment. The sheriff denied that the warden had booked them, and 
stated that he was making notes, but not in the book. Thereupon the 
sheriff allowed the prisoners to go. 

The sheriff seems to have labored under a misapprehension of 
the nature of his duties as keeper of the jail. It is the common jail 
of the county, in which it is proper to confine prisoners temporarily 
while a hearing is pending. Such a confinement can only be tem- 
porary, and is intended to meet an exigency when the officer having 
the prisoner in charge cannot convey him at once to a magistrate. 
In this case the arrest was made on Saturday night and the prisoners 
were brought to the jail about midnight. In view of the fact that 
the next day was Sunday, it was proper that the prisoners should be 
detained, and if the warrant was sufficient in form, it was the duty of 
the sheriff to receive them without a formal commitment. * * * 
The question turns upon the validity of the warrants. They are di- 
rected to the sheriff or any constable, and, if in proper form, were a 
sufficient justification to the sheriff to hold the prisoners until they 
could be brought before the Judge. They are not under seal, but a 
seal was not necessary to their validity. A more difficult question 
arises out of the fact that the warrants directed the arrest of a num- 
ber of persons to whom fictitious names were given and who were 
in no way described in the warrants so that they could be identified. 
If this were all, the sheriff would have been justified in disregarding 
the warrants. 

_ The law, of course, does not allow a criminal to escape because 
his name is unknown, and in such a case he may well be called John 
Doe provided there is a sufficient description to identify him and pre- 
vent the warrant from being used against another. 

If these warrants contained nothing except the direction to arrest 
John Doe and Richard Roe and other persons to whom similar fic- 
titious names were given, the sheriff would have been justified in re- 
fusing to receive the prisoners. You will have to ascertain the facts 
in that respect, and if you find that either of the prisoners bore the 
name stated in the warrant, or was commonly known and identified 
by that name, you would be justified in indicting the sheriff for a mis- 
demeanor in failing to receive him in pursuance of the fifteenth sec- 
tion of the act relating to sheriffs, unless you find him guilty of the 
higher offense of an escape. 
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COMPLAINTS REGARDING COMMUTATION RATEs. 


COM-LAINTS REGARDING COMMUTATION RATES. 


(N. J. Board of Public Utility Commissioners, July 18, 1911). 
Memorandum. 


Since the enactment of the “Public Utilities Law” (Chapter 195, 
Laws of 1911), the Board of Public Utility Commissioners has re- 
ceived several communications relative to commutation fares be- 
tween points in New Jersey and New York City. In particular, the 
President and Secretary of the New Jersey State Commuters’ As- 
sociation have communicated with this Board in relation to this 
matter. The replies, which have been returned by this Board, have 
apparently been misunderstood or mistakenly interpreted. In order 
to correct such misunderstanding, and to explain the situation exist- 
ing as regards such commutation rates, the Board of Public Utility 
Commissioners issues the following statement: 

There has undoubtedly arisen some genuine surprise and some 
disappointment that the act which conierred on the Board power 
in certain cases to set just and reasonabie rates, including com- 
mutation rates, has been interpreted by the Board as not giving 
it power Over commutation rates from points in New Jersey to 
New York City. Such power over commutation rates the law 
does confer upon this Board, so far as the journey is entirely 
within this State, and so far as rates so fixed by this Board do 
not in effect burden or interfere with interstate commerce. Not 
only does the Board under the law have power over rates for 
such passenger traffic, but the Board has already exercised such 
power, notably in the case y here the Public Service Railway Com- 


pany attempted in Newark a ivy to abolish school children’s 
commutation tickets. In this « »¢ ihe Board ordered the restora- 
tion of the commutation rates, <d although its order was brought 


under review by certiorari, the Supreme Court, speaking by Justice 
Minturn, sustained the order of the Board. The result was that 
such commutation rates are again in force. 

When notices were given by the railroad companies of pro- 
posed increases in commutation rates, numerous complaints were 
made to this Board, or rather to its predecessor, the Board of Rail- 
road Commissioners. Referring to these, the Board, on June 14th, 
1910, made the following announcement: 

“That the transportation of passengers from points ia this State 
to another State is interstate commerce, and that this is so as to 
that part of the trip which is wholly within either State, where the 
transportation is under an entire contract for a continuous trip. 

“That the power to regulate commerce between States is, by 
the provisions of the Federal Constitution, vested in the Congress 
of the United States, and that the power of Congress is exclusive. 

“That the State is without power to regulate such commerce, 
and that the Legislature of the State can neither exercise such power 
directly nor can it confer it upon this Board. 

“That, therefore, all complaints of increased rates of passenger 
fares from points in this State to the city of New York have been 
referred by this Board directly to the Interstate Commerce Com- 
mission, in which Commission Congress has vested jurisdiction.” 
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Hearings have been held by the Interstate Commerce Com- 
mission on these complaints. At such hearings the State has been 
represented by its Attorney-General, assisted by special counsel 
with expert knowledge of the subject. This Board has also been 
represented by one of its members in attendance at the hearings. 

The Board, upon receipt of the recent communication from the 
Commuters’ Association, informed the Association of its action in 
referring to the Interstate Commerce Commission all complaints 
received by it relating to travel between points in New Jersey and 
the city of New York, and also advised the Association that the 
Interstate Commerce Commission has not as yet reached a deter- 
mination in the investigation initiated by it as the result of the 
action of this Board. The Association was further advised that, 
as their communication laid no facts before the Board which were 
not before it at the time of its prior action, it did not seem that any 
new ground was taken that might be considered by the Board as 
a reason for changing the present status of the matter. This has 
given rise to considerable comment, much of which is apparently 
based upon a misunderstanding of the law and of the duties im- 
posed upon this Board. 

Surprise has been manifested that the power conferred by the 
recent “Public Utilities Act,” and the decision by the Interstate Com- 
merce Commission denying the attempted increase in interstate freight 
traffic, are both regarded as in nowise affecting the opinion which the 
Board reached in June, nineteen hundred and ten. 

But clearly the rate-fixing power conferred upon the Board ap- 
plies only to such traffic as lies within the jurisdiction of the State. 
If traffic from points in New Jersey to New York City was interstate 
commerce in June, nineteen hundred and ten, it has not ceased to be 
interstate commerce at the present time. 

Moreover, the denial of freight advances, proposed by various 
carriers, by the Interstate Commerce Commission, while it may create 
some presumption that a similar ruling may be handed down by the 
same Federal tribunal in the matter of commutation fares to New 
York, in nowise changes the jurisdiction of the State over interstate 
commerce, and in our judgment only renders it more advisable to 
await from the Interstate Commerce Commission, as the only body of 
competent jurisdiction, an order in the matter of commutation rates 
to New York City. 

That the position of the Board is not peculiar in this respect is 
shown by a decision, made as recently as April of this year, by Justice 
Sanborn, of the United States Circuit Court, for the District of Min- 
nesota, Third Division. In this decision Justice Sanborn declared 
that “The power to regulate commerce among the States was carved 
out of the general sovereign power by the people when the national 
government was formed, and granted by the Constitution to the Con- 
. gress of the nation. That grant is exclusive. The United States may 
exercise that power to its utmost extent, may use all means requisite 
to its complete exercise, and no State, by virtue of any power it pos- 
sesses, either under the name of the police power or under any other 
name, may lawfully restrict or infringe this grant, or the plenary ex- 
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ercise of this power, for these are paramount to all the powers of the 
State and inhere in the supreme law of the land. The fares and rates 
of transportation of passengers and freight in interstate commerce are 
national in this character and susceptible of regulation by uniform 
rules.” * * * “To the extent that it does not substantially burden 
or regulate interstate commerce a State may regulate the interstate 
commerce within its borders, but no farther.” * * * “A part of 
every interstate transportation is carried on within the State of its 
initiation and concluded within another State, but neither State may 
fix or regulate the fares or rates of the part within its borders, because 
the authority so to do is requisite to the complete preservation of 
the freedom of, and to the untrammeled regulation of, that transpor- 
tation, and this power is vested exclusively in the nation.” 

The President and Secretary of the New Jersey State Commuters’ 
Association urged upon this Board that it shall take the former rates 
from each suburban town to New York, and deduct therefrom the 
amount of money which the railroad pays for transit through the 
subway or via the ferry. The remainder, it is claimed, would be the 
rate which the Commission should order to be charged from such 
suburban town to Hoboken or Jersey City. 

This suggestion the Board, for various reasons, thinks is un- 
worthy of its adoption. 

First. Because a similar procedure might be taken as regards 
every passenger and freight rate in the United States. To suppose 
that the United States Government, through its courts, would ever 
sanction this piecemeal disintegration of all rates into intra-state rates, 
and thus acquiesce in the nullification of federal power over interstate 
commerce, is a sheer absurdity. 

Second. Because for this Board to attempt such a course would 
subject it rightly to the suspicion that it is willing, by devious indirec- 
tion, to grasp at powers beyond its jurisdiction. Such a course might 
be pursued by an unscrupulous attorney, motived by no other purpose 
than to win, or to try to win at all hazards, but it is below the level 
of fair procedure in a body which must command, so far as it rightly 
can, the confidence even of public utility corporations, that it will pur- 
sue only a fair, equitable and legal policy. 

Third. The plan proposed is quite unnecessary, inasmuch as the 
very points on which it hinges have been in the case of Shepard v. 
Northern Pacific Railway Co. et al., decided adversely by the Circuit 
Court for the District of Minnesota on April 8th, 1911, by Judge San- 
born, and the final decision upon appeal must eventually come from 
the Supreme Court of the United States. 

This Board will not attempt to assume powers it does not believe 
itself to have; it will not attempt to exercise powers it does not be-' 
lieve it possesses, and it will not be coerced into any course or policy 
which it considers contravenes the supreme law of the land. It there- 
fore urges that those who are aggrieved by the advance in commuta- 
tion rates to New York await, with what patience they can command, 
the final and legitimate disposition of the case. To attempt a prema- 
ture and ill-considered adjustment can only delay the final and rightful 
determination of the whole matter. 
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IN RE WILL OF BEST. 


(Essex County Orphans’ Court, Sept., 1911), ~ 
Probate of Will—Renunciation— Jurisdiction. 


In the matter of application of Samuel Best for the probate 
of the last will and testament of James Best, deceased, and the 
granting of letters testamentary upon the estate of James Best, 
deceased. 

On petition for probate and alleged caveat to grant letters testa- 
mentary. 


Mr. Joseph P. Osborne, proctor for Samuel Best. 
Mr. Patrick J. Dolan, proctor for Robert A. Best. 


MARTIN, J.: James Best, deceased, formerly of Caldwell, Es- 
sex county, died December 10, 1910, leaving a last will and testa- 
ment naming as executors Samuel Best and William H. Holmes, 
both residing in New York City. On January 26, 1911, Samuel 
Best filed a petition to the surrogate of Essex county for probate 
of the will and grant of letters testamentary to him. Upon being 
informed of the statutory requirement of a bond as a non-resident 
executor he failed to proceed with the application. 

Counsel for Robert A. Best, a son of and beneficiary under the 
will of deceased, secured from Holmes and Samuel Best separate 
renunciations of the executorship, and filed the same. 

Notice was then duly served on the beneficiaries that on the 
25th day of May, 1911, application would be made to the surrogate 
for the grant of letters of administration, with the will annexed, to 
Robert A. Best. On or before that day Samuel Best appeared and 
retracted his renunciation and submitted a bond, whereupon Robert 
A. Best filed a paper called a caveat against this grant of letters 
testamentary to Samuel Best. Citations were issued to all parties 
interested and the case is before the Orphans’ court. 

In support of the contention of Robert A. Best that he be ap- 
pointed, it is urged that, forty days having elapsed after the death 
of the testator and the executors failing to prove the testament, 
Robert A. Best, as next of kin and beneficiary, is entitled, pur- 
suant to Section 27 of the Orphans’ court act (of 1898) to letters 
of administration cum testamento annexo, and that the executor 
may not retract the renunciation and claim that letters testamentary 
shall issue to him in preference to the next of kin and beneficiary. 

This is a very interesting question and seems to be novel in 
this state, but it is improper to attempt to decide it in this case, 
as there are jurisdictional difficulties in the way. 

That an executor may retract a renunciation would seem to be 
clear by the authorities from other states cited in Kocher’s Orphans’ 
Court Practice, p. 60. 

The Orphans’ court, having been created by statute, with powers 
in derogation of the constitutional courts, it must be restrained 
in the exercise of those powers by the words of the statute. It 
may, however, determine any question incidentally and necessarily 
involved in the exercise of its jurisdiction though the determina- 
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tion of that question, if directly presented, would not be within its 
jurisdiction. Dunham v. Marsh, 7 Dick. 256, affirmed Id. 831; Lud- 
low v. Ludlow, 1 South. 189-190; Potter v. Berry, 27 Vr. 454-455; 
Murray v. Lynch, 19 Dick. 290, affirmed 20 Dick. 399. 

It must, therefore, acquire its jurisdiction in the manner pre- 
scribed by the statute giving jurisdiction. Myers case, 69 N. J. Eq. 
793; Bray v. Neill, 6 C. E. Green 343; Lawson v. Acton, 12 Dick. 
107. So, where it appeared that a will had been admitted to pro- 
bate by a surrogate before the expiration of ten days from the death 
of the testator, it was held that the adjudication of the surrogate, 
though irregular and illegal, could not be attacked in the Orphans’ 
court by any other mode than by the appeal provided for by the 
statute. In re Evans, 2 Stew. Eq. 571. So the Orphans’ court has 
no jurisdiction over the probate of wills unless the matter comes 
before it in one of the methods prescribed by the act, viz.: Upon an 
adjudication by the surrogate that doubts have arisen upon the 
face of the will; that a caveat has been filed against the probate of 
the will; or a dispute arises respecting the existence of a will; or 
an appeal is taken from a decree of the surrogate admitting a will 
to probate. Myers Estate, 64 Atlantic Rep. 138; Murray v. Lynch, 19 
Dick. 290, affirmed 20 Dick. 399. 

For historical outline of “Origin of Jurisdiction of New Jersey 
Probate Courts” see In re Hodnett, 65 N. J. Eq. 329. For statutes 
conferring jurisdiction on Orphans’ court in probate matters see: 
Orphans’ Court Act, sec. 2, “Kocher,” page 4; Orphans’ Court Act, 
sec. 13, “Kocher,” page 13. 

Here the caveat is merely against granting letters testamentary, 
not against the probate of the testament. No authority nor precedent 
is offered to support this caveat. The act, section 13, expressly re- 
quires “a caveat against proving a will.” 

The Orphans’ court, therefore, has no jurisdiction as the case is 
now presented. 

No application by petition has been filed for the granting of 
letters of administration with the will annexed. Notice merely that 
an application would be made on a certain date was given; hence 
it cannot be maintained that a dispute arises as to the right of 
administration under section 26 of the act. 

The matter is remanded to the surrogate to take such action 
herein as may be in accordance with the law. No costs or allowances 
to either party will be granted. 





A conveyance to a man and his wife during their natural lives, 
and after their death to his heirs, is held in Bails v. Davis (IIl.) 
29 L. R. A. (N. S.) 937, to vest the fee in him, under the rule in 
Shelley’s Case, subject to her life estate. 





The damages to be allowed for the enforced idleness of a mill be- 
cause of a carrier’s neglect to transport machinery to it are held in Har- 
per Furniture Co. vy. Southern Exp. Co. (N. C.) 30 L. R. A. (N. S.) 483, 
not to include lost profits. 
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STATE v. MICHAEL LEO. 


(Essex Oyer and Terminer, October 6, 1911). 
Murder—A pplication for Bail on Indictment for Murder. 


Application to admit defendant to bail. 
Mr. Frank M. McDermit for the application. 


Mr. Wilbur S. Mott, prosecutor, and Frederick R. Lehlbach, as- 
sistant prosecutor, opposed. 


MARTIN, J.: This is an application under Section 143 of the 
Criminal Procedure Act of 1898 (P. L. 1898, p. 866) to admit the de- 
fendant to bail. 

The defendant was tried under an indictment for murder in this 
court at the December Term, 1908, and convicted of murder in the 
second degree. A writ of error was taken to the Supreme court, and 
was argued at the November Term, 1909, and decided in September, 
1910. (See State v. Leo, 77 Atl. 523.) A writ of error has been issued, 
and the cause will be argued at the next term of the Court of Errors 
and Appeals. The section of the Criminal Procedure Act referred to 
is as follows: 

“Pending the prosecution of a writ of error, the court in which 
such judgment shall have been rendered shall admit the defendant to 
bail, when application is made for the same and proper and sufficient 
bail is offered ; provided, this section shall not apply to capital cases.” 

It is contended by the defendant, first, that the language of the 
statute requires the court to admit the defendant to bail because he, 
having been convicted of murder in the second degree, is no longer in 
danger of losing his life, and, hence, this is not now a capital case within 
the meaning of the act; second, that if the defendant is unsuccessful 
in his efforts to set aside the conviction of murder in the second de- 
gree, he cannot be tried again and found guilty of murder in the first 
degree, because he has already been acquitted of murder in the first 
degree ; otherwise, he will be placed in jeopardy a second time for the 
same offense, contrary to the provision of Section 10, Article 1, of the 
State Constitution, and the fifth amendment to the Constitution of 
the United States; and, third, that in any event the Court may, in 
its discretion, admit the defendant to bail, it being insisted that there 
is a reasonable probability that the conviction will be set aside and 
that defendant will be finally acquitted. 

(1) The word “Capital” is defined in the “Century Dictionary” 
as follows: “Capital—(Latin, capitalis, relating to the head and hence 
to life, dangerous; also chief; preéminent.) (3) Affecting the head 
or life; incurring or involving the forfeiture of life; punishable with 
death: as treason and murder are capital offenses or crimes, hence 
fatal ; most serious.” Hence, capital crime, in the common acceptation 
of the meaning of the word, is one for which a person may be pun- 
ished by the forfeiture of his life. 

Murder is defined by statute, Section 107 of the Crimes Act of 
1898, page 794, as follows: “Murder which shall be perpetrated by 
means of poison, or by lying in wait, or by any other kind of willful, 
deliberate and premeditated killing, or which shall be committed in 
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perpetrating or attempting to perpetrate any arson, burglary, rape, 
robbery or sodomy, shall be murder in the first degree; and all other 
kinds of murder shall be murder in the second degree; and the jury 
before whom any person indicted for murder shall be tried, shall, if 
they find such person guilty thereof, designate by their verdict 
whether it be murder in the first degree or in the second degree.” 
Punishment of murder in the first and second degrees is fixed by 
Section 108 of the same act, and the statute controlling the form of the 
indictment is Section 36 of the Criminal Procedure Act of 1898. 

It is contended on behalf of the defendant that by the enactment 
of the statute upon which the revision is based the common law 
is changed so that murder in the second degree is not punishable by 
death and is not to be considered a “capital” offense in the sense 
that the word “capital” is used in the Criminal Procedure Act pro- 
viding for the admission of a defendant to bail. (Section 143). 
This contention is, however, unsound. See Graves v. State, 45 N. J. 
Law, p. 346, where the Chancellor, at page 358, in his opinion in the 
Court of Errors and Appeals, states that “the Legislature, in de- 
claring what shall constitute murder in the first degree and what 
murder of the second, created no new crimes, but merely made a 
distinction, with a view to a difference in the punishment between 
the most heinous and the less aggravated grades of the crime of 
murder. That which was murder at the common law was, after 
the statute, still murder here, but the most flagitious species was 
designated as the highest degree and visited with the extreme penalty, 
while all others were declared to constitute a lower class and to be 
punishable accordingly.” It seems that murder is fairly a “capital” 
offense within the meaning of the act, regardless of whether it is 
murder in the first or second degree. 

The question involved in the second point, for the purpose of 
determining this application, is whether or not, when a defendant 
is tried upon an indictment for murder and convicted of murder 
of the second degree, and thereafter the conviction is set aside, the 
defendant may interpose the plea of former acquittal of the crime of 
murder in the first degree and limit the new trial to a charge of 
murder in the second degree or to manslaughter. On this question 
there is some contrariety of authorities, many of them holding with 
the insistment of the defendant. It is stated in 12 Cyc., at page 
279: “Where there has been an acquittal on one count of an in- 
dictment and a conviction on another and new trial is granted, the 
defendant can plead the acquittal and can be tried upon that count 
only upon which he was convicted.” In the note No. 56 several cases 
are cited, including two from the State of Louisiana; see also Mont- 
gomery v. State, 136 Wis. 119, 116 N. W. 876, 18 L. R. A. U. S. 
339; Pa. v. Deitrick, 70 Atl. 275. 

I am of the opinion, however, that these cases are not based 
upon sound reasoning and that the weight of reason is with the 
authorities which hold that where a cause is reversed and remanded 
for a new trial the indictment is not impaired by the judgment 
of reversal. The defendant, by his own act in securing the reversal, 
stands in the same position as though he had never been tried upon 
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the indictment. Smith and Bennett v. State, 41 N. J. Law 370-598; 
Trono v. U. S., 191 U. S. 521; Brantley v. Georgia, 217 U. S. 284; 
Perdue v. State, (Georgia) 67 S. E. 810; Gibson v. Somers (Nevada) 
103 Pac. Rep. 1073; People v. Palmer, 109 N. Y. 413. The best col- 
lection of cases is probably to be found in Gibson v. Somers, the 
Nevada case, which are as follows: State v. Gillis, 73 S. C. 318, 
53 S. E. 487, 5 L. R. A. (N. S.) 571, 114 Am. St. Rep. 95, 6 Am. 
& Eng. Ann. Cas. 993; State v. McCord, 8 Kan. 232, 12 Am. Rep. 
469; Veatch v. State, 60 Ind. 291; People v. Palmer, 109 N. Y. 413, 
17 N. E. 213, 4 Am. St. Rep. 477; Com. v. Arnold, 83 Ky. 1, 4 Am. 
St. Rep. 114; State v. Cross Roads Com’rs, 3 Hill (S. C.) 239; 
People v. Carty, 77 Cal. 213, 19 Pac. 490; State v. Behimer, 20 Ohio 
St. 575; Briggs v. Com. 82 Va. 554; Chapman v. State, 120 Ga. 855, 
48 S. E. 350; Ex parte Bradley, 48 Ind. 548; State v. Miller, 35 Kan. 
328, 10 Pac. 865; Lesslie v. State, 18 Ohio St. 380; Jarvis v. State, 
19 Ohio St. 585; Wharton on Homicide, 834 (3d Ed.); State v. 
Bradley, 67 Vt. 463, 32 Atl. 238; State v. Kessler, 15 Utah, 142, 
49 Pac. 293, 62 Am. St. Rep. 911; Trono v. U. S. 199 U. S. 521, 
26 Sup. Ct. 121, 50 L. Ed. 292; State v. McGee, 55 S. C. 247, 33 
S. E. 353, 74 Am. St. Rep. 741; U. S. v. Harding, Fed. Cas. No. 
15,301, 1 Wall. Jr. 12%; Waller v. State, 104 Ga. 505, 30 S. E. 835; 
Veatch v. State, 60 Ind. 291; Cooley’s Constitutional Limitations 
(5th Ed.) 401; State v. Thompson, 10 Mont. 557, 27 Pac. 349; State 
v. Rover, 10 Nev. 400, 21 Am. Rep. 745; Bohanan v. State, 18 Neb. 
57, 24 N. W. 390, 55 Am. Rep. 791; State v. Billings, 140 Mo. 205, 
41S. W. 778; State v. Faile, 43 S. C. 57, 20 S. E. 798; Com. v Murphy, 
174 Mass, 359, 54 N. E. 860, 48 L. R. A. 393, 75 Am. St. Rep. 353; 
12 Cyc. 279. 

The Court is not unmindful of the precedents holding that the 
statutes designed for the protection of the defendant in a criminal 
charge should be liberally construed, but it is plain that if, after the 
defendant succeeds in setting aside the conviction against him, it will 
not be mandatory upon the Court to release him on bail, and that if he 
fails to set aside the conviction that it is undesirable to release him 
on bail. It is clear that the defendant should be held, no matter what 
the event of the proceedings on error may be. 

The conclusion, therefore, is that the statute (Section 143 of the 
Criminal Procedure act) is not an express mandate to the Court to 
release the defendant on bail. 

It is not necessary to discuss the merits of the case, nor the pos- 
sibility of the defendant’s success in the Court of Errors and Appeals. 
It appears from the statement of facts in the case of State v. Leo, 77 
Atl. Rep., 523, that the defendant was convicted after a proper trial. 
The defendant has not shown anything new here which authorizes 
this Court to say that the Court above may have overlooked some 
error, nor that the trial was unfair. This case was tried at the De- 
cember Term, 1908, and no satisfactory explanation is offered for the 
—v - making the application to the Court to release the defendant 
on bail. 
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In the exercise of a reasonable discretion it does not appear that 
there is a reasonable probability of the defendant’s success in the 
Court of Errors and Appeals, and, therefore, he ought not to be re- 
leased by this Court at the present time. 


Application denied. 





IN RE MIDDLESEX WATER COMPANY. 


(Board of Equalization of Taxes, Oct., 1911). 
Assessment for Taxes—Mill site— Unused Land. 


In the matter of the appeal of the Mayor and Common Council 
of the City of Rahway from a judgment of the Union County Board 
of Taxation, dated the 5th day of January, 1911, and covering property 
in the City of Rahway belonging to the Middlesex Water Company. 

An assessment for taxes for the year 1910, levied by the City of 
Rahway on property of the Middlesex Water Company situated 
within that taxing district, is brought by this appeal before the Board 
for review. The city’s assessment of $14,450 was reduced by the 
Union County Board of Taxation to $8,475. From that decision the 
city appeals to this Board. 

The property involved is a tract of land covered by water, situate 
within the corporate limits of Rahway and comprising what was for- 
merly a mill site. The title to the lands occupied by the pond and the 
mill proper is vested in fee in the Water Company. As incident or 
appurtenant to the mill site, the Water Company acquired the right 
of flowage through a head and tail race. The Company’s reservoir is 
located just outside the city of Rahway, upon a tract of land which it 
owns there. This reservoir is situated above the mill site, and the 
Company’s evidence shows that the full enjoyment of its reservoir 
“would destroy the mill and water rights below, and it therefore 
bought the property in question.” The mill has been razed, and 
neither the head nor tail race is any longer used. 

One of the questions raised in this case is whether the assessor was 
justified in taking into consideration the fact that the land assessed 
comprised a mill site. 

We think there can be no serious question either of his right or 
duty in that respect. The law requires him to assess the land at its 
true value. He would clearly have failed to meet that requirement 
if he had disregarded one of the undoubted elements of value. The 
Water Company contends that “the mill rights have been abandoned. 
They have no existence, and they will only come into being when the 
Company discontinues its present occupation of furnishing water and 
engages in the milling business on the site in question.” 

The mill rights, however, are not destroyed by the failure to use 
them. An abandonment of the use of mill property for milling pur- 
poses does not work an extinction of the mill rights. Asbury Fountain 
et al. v. City of Perth Amboy, 60 N. J. Law 410. 

The controversy on this point does not arise over an assessment 
of water rights, per se. The property in question was assessed as land, 
to which are appurtenant certain mill rights which appear to have 
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been considered by the assessor in his appraisal of the land. It is not 
disputed by the appellant that these rights, if used as such, would 
contribute to the value of the Jand, but it is contended that such use 
‘is impracticable so long as the Water Company utilizes the land for 
its present purposes. Its rights, however, are not extinguished, but 
continue appurtenant to the land. 

In the case of Spensley v. Valentine, City Clerk, etc., 34 Wiscon- 
sin 154, it was held that a grant of certain lots of land, “together with 
the perpetual right to draw from the pond through the head race on 
the north end of said lots, and use, eight hundred square inches of 
water,” was an easement appurtenant to the lots and should be con- 
sidered in assessing their value for taxation. “The facts,” said the 
Court, “that the lots are unimproved and that the head race is not 
constructed to them, do not change the character of the easement, 
the grantee having the right to construct the race to said lots, and to 
use thereon the water granted.” 

The property in question undoubtedly has some value. In fixing 
this value the assessor, properly to perform his fynctions, must con- 
sider the highest use to which the land may be put. The fact that the 
owner does not put it to its highest use does not destroy the value 
which it may have for such use. If this were not true, it is obvious 
that it would be within the power of the taxpayer to create conditions 
for the express purpose of depressing the value of his property for 
taxation. Even if it be admitted, however, that in this case the land 
cannot be used for milling purposes so long as it is devoted by its 
owner to its present use, the value which it may have as a mill site 
is inherent in the land and services to the owner, subject to such ap- 
propriation as he may wish to make of it. 

Aside from the foregoing considerations, the facts disclosed by 
the evidence before us lead us to the conclusion that the original as- 
sessment should be sustained. A considerable part of the assessment 
in dispute was levied upon land which hitherto had not been assessed. 
It is not disputed that this land has value, apart from that which may 
arise from its availability for milling purposes, and should be assessed. 
There is no evidence before us that would justify us in finding that 
the value placed upon the property in the original assessment was in 
excess of true value. 

Included in this assessment, however, is a raceway, which is as- 
sessed at $2,500. We are not satisfied from the evidence that this 
portion of the property is owned by the Middlesex Water Company. 
The assessment as to that item, therefore, should be cancelled. 

The result is that the action of the Union County Board of Taxa- 
tion is reversed, and the original assessment, levied by the City of 
Rahway, is reduced from $14,450 to $11,950, for the year 1910. 





A petition presented to a police magistrate, charging miscon- 
duct on the part of occupants of a dwelling and asking that they be 
required to move therefrom, is held in Flynn v. Boglarsky ( Mich.) 
32 L. R. A. (N. S.) 740, to be absolutely privileged, if the charges 
are pertinent, material, and positive, although it cannot properly be 
called a pleading in a case. 
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THE TWO OLDEST WILLS. 


Prof. W. M. Flinders Petrie, 
the famous English Egyptologist, 
unearthed not many years ago at 
Kahun, in Egypt, a will which 
was forty-five hundred years old. 
There seems no reason to ques- 
tion either the authenticity or an- 
tiquity of the document. The will 
therefore antedates all other 
known written wills by nearly 
two thousand years. Says the 
“Trish Law Times,” in comment- 
ing upon it: 

“The document is so curiously 
modern in form that it might al- 
most be granted probate today. 
But, in any case, it may be as- 
sumed that it marks one of the 
earliest epochs of legal history, 
and curiously illustrates the con- 
tinuity of legal methods. 

It consists of a settlement made 
by one Sekhenren in the year 44, 
second month of Pert, day 19— 
that is, it is estimated, the 44th 
of Amenemhat III, or 2550 B. C. 
—in favor of his brother, a priest 
of Osiris, of all his property and 
goods; and of another document, 
which bears date from the time 
of Amenemhat IV, or 2548 B. C. 
This latter instrument is, in form, 
nothing more nor less than a will, 
by which, in phraseology that 
might well be used to-day, the 
testator settles upon his wife, 
Teta, all the property given him 
by his brother, for life, but for- 
bids in categorical terms to pull 
down the houses ‘which my 
brother built for me,’ although it 
empowers her to give them to 
any of her children that she 
pleases. A ‘lieutenant’ Siou is to 
act as guardian of the infant 
children. This remarkable instru- 
ment is witnessed by two scribes, 





with an attestation clause that 
might almost have been drafted 
yesterday.” 

The next known existing will 
in due form (though of course 
there were thousands between 
the dates named) and unless we 
except the pretty definite one of 
Jacob in the Bible, the original 
of which is not preserved, is that 
of the Asyrian monarch, Senna- 
cherib. It was found in the royal 
library of Konyunjik, where we 
read that to his favorite son, 
Esarhaddon, not being yet heir- 
presumptive, he bequeaths “cer- 
tain bracelets, coronets, and other 
precious objects of gold, ivory, 
and precious stones, deposited for 
safe-keeping in the temple of 
Nebo.” Sennacherib was as- 
sassinated in the year 681 B. C. 
by two of his sons; he was suc- 
ceeded by Esarhaddon. 


IN MEMORY OF HON. JOHN T. BIRD. 


The Court of Chancery, at the 
opening of the October Term of 
Court, adopted the following min- 
ute to the memory of the late 
Vice-Chancellor Bird: 

“The Chancellor and Vice-Chan- 
cellors have learned with deep re- 
gret of the death of former Vice- 
Chancellor John T. Bird, at his 
residence in Trenton, on May 6, 
1911. 

“Educated in the public schools 
of his native country of Hunter- 
don, and finishing his education at 
the classical academy at Hack- 
ettstown, he studied.law and was 
admitted to the Bar as an attor- 
ney at the November Term, 1855, 
and as a counselor at the June 
Term, 1862. So active and suc- 
cessful was he as a practitioner 
that in 1863 he was appointed 
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Prosecutor of Pleas of the county 
of Hunterdon, and served in that 
office with distinction for a full 
term of five years. In 1868 he 
was elected a Representative from 
New Jersey in the Congress of the 
United States, and was re-elected 
in 1870, serving his constituents 
and the country faithfully and 
well, 

“From the close of his Con- 
gressional career until appointed 
Vice Chancellor by Chancellor 
Runyon, in 1882, he devoted him- 
self entirely to the practice of his 
profession, residing during that 
time at Flemington, the county 
seat of Hunterdon. No practi- 
tioner was more active and none 
more trusted by the public. Dur- 
ing the two terms he served as 
Vice-Chancellor, being re-appoint- 
ed by Chancellor McGill in 1889, 
he gave the state most devoted 
service. Of tireless energy, he 
seemed to be always at work, his 
numerous reported decisions indi- 
cating only a portion of the causes 
and matters which were decided 
by him during his extremely ac- 
tive career upon the Bench. Upon 
his appointment as Vice-Chancel- 
lor, in which office he rendered 
conspicuous and _ distinguished 
service, he removed to the city of 
Trenton, and upon retiring from 
that office in 1896 he resumed the 
practice of law, remaining a very 
active lawyer to the day of his 
death. Devoted to church and 
charity as well as to his profes- 
sion, and conspicuous in all of 
them, his was indeed a character 
to be admired and revered. 

“In appreciation of his services 
to the state, rendered as a member 
of this court, the Chancellor di- 
rects this memorial of his charac- 
ter and worth to be spread upon 
the minutes and printed in the 
Equity Reports.” 
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JUDGE DUNGAN. 


Nelson Y. Dungan, formerly 
Colonel of the Second Regiment, 
who has been holding court in 
Essex county for several weeks, 
has lost none of his military 
bearing, although he _ resigned 
from the National Guard last 
spring immediately after he had 
been appointed as a judge by 
Governor Wilson. Judge Dun- 
gan considers that the training he 
had in the National Guard was 
of value to him in many ways. 
He has often remarked that 
among other things he was 
taught the value of obedience and 
discipline, and in his experience 
on the Bench he finds that his 
wide knowledge of the National 
Guard has been of value to him 
at times. 

Judge Dungan has made many 
friends among the Essex county 
lawyers by his universal fairness, 
and the consideration he always 
shows for all, and particularly for 
the younger practitioners. He is 
destined to make a splendid repu- 
tation for himself on the Bench, 
just as he did as a commanding 
officer of a regiment in the Na- 
tional Guard. Judge Dungan is 
an enthusiastic Mason of high 
degree, and was the grand mar- 
shal of the parade of Knights 
Templar at Asbury Park last 
month.—Newark Sunday Call. 


SOME STATE NOTES. 


Ex-Governor Fort and his son, 
Mr. Franklin W. Fort, have 
formed a partnership for the gen- 
eral practice of law under the 
firm name of Fort & Fort, with 
offices in the Essex building, 27 
Clinton street, Newark. 

Ex-Congressman R. Wayne 


Parker, of Newark, is recovering 
from an operation for appendi- 
citis. 
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The law offices of the late Mr. 
Charles A. Feick, of Newark, with 
the large number of helpers he 
employed, have been closed by 
his executor, Mr. John R. Hardin. 

Mr. Alfred F. Stevens, of New- 
ark, brother to Vice-Chancellor 
Stevens, was recently struck and 
badly injured by an automobile 
driven by District Judge Clark 
McK. Whittewall, of Elizabeth; 
an accident, but a severe one. 


OBITUARIES. 
Hon. JOHN S, JEssup, 

Former Judge John S. Jessup 
died suddenly at his home on 
South Broad street, Woodbury, 
on Sept. 27%, from an attack of 
acute indigestion. While not in 
the best of health for some 
months past, the announcement of 
his death was a great shock to his 
host of friends. 

John Samuel Jessup was a 
native of Harrison Township, 
Gloucester County, where he was 
born August 28, 1842, and was a 
son of Joseph Jessup, a farmer. 
His father was a delegate to 
the Baltimore Convention, which 
nominated Henry Clay for Presi- 
dent in 1844, and for three years 
was Sheriff of Gloucester County. 
His grandfather, James Jessup, 
was a large land owner, and was 
engaged on an extensive scale in 
furnishing lumber for shipbuild- 
ing. 

Judge Jessup was graduated 
from the West Jersey Academy in 
1862, and from Princeton College 
in 1865. He spent two years in 
the law office of Hon. F. T. Fre- 
linghuysen, Newark; for one year 
attended the Law Department of 
Harvard University, and was ad- 
mitted to the New Jersey Bar as 
an attorney in June, 1868, and as 
a counsellor in June, 1871. He be- 
gan the practice of law in 1868 at 





Woodbury, where he has since re- 
sided. 

In 1893 he was admitted at 
Trenton to practice in the U. S. 
District Court. Since 1868 he has 
been counsel and solicitor for the 
First National Bank of Wood- 
bury. He was City Solicitor of 
Woodbury from 1876 to 1879, and 
a member of City Council for nine 
years. From 1880 to 1890 he was 
Clerk and Solicitor of the Board 
of Freeholders, and counsel of the 
Board from April 1, 1893, to April 
1, 1897, when he was appointed by 
Governor Griggs as Presiding 
Judge of the Court of Common 
Pleas of Gloucester for five years. 
He was reappointed by Governor 
Murphy for a further term of five 
years, retiring in 1907. He was 
President of the Woodbury Real 
Estate Mutual Loan Association 
for five years in its early history. 

Mr. Jessup was an elder and 
faithful member of the Presby- 
terian Church, and was a Trustee 
of the church for 36 years, having 
been President of the Board of 
Trustees for 16 years. 

Judge Jessup was highly es- 
teemed by all who had the pleas- 
ure of his acquaintanceship. He 
was a man of quiet, unassuming 
demeanor, a diligent student, well 
versed in the law, and one of the 
most companionable of men. 

In referring editorially to his 
death, the Woodbury “Constitu- 
tion” said: “As the law Judge of 
Gloucester county for a number of 
years, he was spoken of as an up- 
right jurist, who dealt out justice 
without fear or favor, ofttimes 
tempering justice with mercy, 
where the demands of the law had 
been satisfied and leniency was an 
avenue through which the best re- 
sults might be obtained, as viewed 
from the Bench. Judge Jessup 
will be greatly missed by a large 
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_ circle of friends and an extensive 
clientele in the legal profession.” 

He leaves four daughters and 
two sons, Mrs. Rachel Saint, 
Misses Mary, Anna and Sarah 
Jessup, and sons Joseph and John 


my Ie 


Mr. SHERRERD DEPUE, 

On Saturday night, Oct. 22, 
Mr. Sherrerd Depue, of the law 
firm of Lindabury, Depue & 
Faulks, and eldest son of the late 
Chief Justice David A. Depue, of 
the Supreme court, died suddenly 
at his summer home in Sterling. 
Death came to him on the eve of 
the day on which he planned to 
occupy his new city residence in 
Mt. Prospect avenue, Newark. 

During the preceding week Mr. 
Depue remarked that he was not 
feeling well, a condition he at- 
tributed to a slight indisposition, 


and although he had long been 


ailing, death came _ practically 
without warning.” On Friday Mr. 
Depue was in court as counsel in 
a case, the trial of which was on 
when he died. He later visited 
his office for the last time. In 
the afternoon he consulted his 
physician, and at the latter’s ad- 
vice went to Sterling. The next 
day Mr. Depue went automo- 
biling, and on his return was 
overcome. He became _ uncon- 
scious and did not recover from 
the coma. Dr. C. W. Bebout was 
called in quickly, but the patient 
was beyond human aid. 

Mr. Depue was born August 1, 
1864, at Belvidere,Warren county. 
He received his education at pri- 
vate schools and was later a stu- 
dent in the Newark Academy, 
from which he graduated in 1881. 
Entering Princeton University, he 
received his academic degree 
1885, after which he was enrolled 
in the Columbia Law School, 
graduating in 1887. He then fol- 
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lowed the study of law in the 
office of Vice-Chancellor Fred- 
erick W. Stevens, and was admit- 
ted to the Bar in June, 1888, as 
attorney, and as counselor three 
years later. 

Mr. Depue began the law prac- 
tice in Newark in 1891, forming 
a partnership with Mr. Chauncey 
G. Parker, under the firm name of 
Depue & Parker. The partner- 
ship was dissolved in 1898, when 
Mr. Depue became identified with 
Mr. Lindabury, preliminary to the 
formation of that firm. During 
the year 1895 Mr. Depue was city 
attorney, and at one time was an 
Assistant United States District 
Attorney. 

In politics Mr. Depue was a 
Republican. He early attained 
prominence in the practice of law. 
As a member of the state-wide 
known firm of Lindabury, Depue 
& Faulks he was an invaluable aid 
to Mr. Lindabury, whose practice 
has become of national repute. 
Painstaking, thorough, careful, 
conscientious, always industrious, 
his ability was also of a high 
order, and besides this he had a 
charming personality which made 
him hosts of friends in profes- 
sional and private’ life. His 
guiding hand was upon many in- 
terests, and his death leaves a 
perceptible void among those of 
high character at the Essex Bar. 

On October 10, 1892, Mr. De- 

pue married Miss Mabel Terry 
Norris, daughter of the late Thos. 
B. and Mary M. Norris, the latter 
now the wife of Mr. Charles 
sorcherling. The widow and 
four children survive him. The 
children are David Ayres Sher- 
rerd, Robert Norris and Mabel 
Norris. Three sisters, Mrs. Sid- 
ney N. Ogden, of Sterling; Miss 
Eliza Depue and Miss Frances 
A. Depue, the latter two of New- 
ark, also survive. 
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Mr, CHARLES A, FEICK, 


On Sept. 30th Mr. Charles A. 
Feick, also of the Newark Bar, 
was instantly killed by the acci- 
dental overturning of his auto- 
mobile, a Fiat touring car, near 
Albany, N. Y. The car was over- 
turned in a gully alongside the 
road, the accident being due to an 
effort to get the automobile out 
of the path of a runaway team of 
horses. 

Mr. Feick was known in New- 
ark as a self-made man. He was 
in his fifty-fourth year, having 
been born in that city on Decem- 
ber 14, 1857. He was a son of 
Nicholas Feick, a locksmith. He 
was educated in the public schools 
of Newark; having completed the 
Newark High School course went 
to Yale University, from which he 
graduated in 1878 in the famous 
class of which President Taft was 
a member. 

Mr. Feick showed special apti- 
tude for the law and took up its 
study in the offices of the late 
Judge Charles S. Titsworth. He 
also took a course in the Columbia 
Law School in New York city, 
graduating from there in 1880, 
“cum laude.” He was admitted 
to the New Jersey Bar as an at- 
torney in 1881, and in 1886 as a 
counselor. He opened his own 
offices soon afterward and was 
successful from the beginning. 
He built up a large practice 
among the German residents of 
Newark and adjoining cities and 
towns. He made a specialty of 
real estate transactions, and for 
many years and up to the time 
of his death, was regarded as the 
largest and one of the leading real 
estate lawyers in this State. 

At one period in his busy life 
Mr. Feick found time to serve for 
three years as a member of the old 
Newark Board of Education. His 
office was one of the busiest of all 
the establishments in New Jersey 


devoted to the practice of law. He 
employed six stenographers and 
had an office force of about 25 
persons, including several well- 
known lawyers. 

For many years Mr. Feick had 
been actively interested in the 
operation of Newark Building and 
Loan Associations. He was coun- 
sel for the Excelsior No. 2, En- 
terprise, Security, Ironbound Dis- 
trict, East End and Tenth Ward 
associations, was a director in sev- 
eral others and was reputed to be 
the largest individual holder of 
building and loan stock in New 
Jersey. 

Mr. Feick was also actively in- 
terested in the wholesale bakery 
business. He was one of the or- 
ganizers of the John J. Hill Bread 
Company, of Newark, in the year 
1899, and had been its treasurer 
and counsel since. He was owner 
of a one-half interest in other com- 
mercial and financial enterprises. 

He was a large and regular con- 
tributor to charity, invariably giv- 
ing liberally to anything of that 
character in which he found real 
merit, from hospitals and other in- 
stitutions to individuals. He was 
also good to his close business 
associates, and especially to those 
immediately identified with active 
operation of his offices and the 
care of his business affairs, both 
as lawyer and individual, and was 
extremely popular with his em- 
ployés. He was of a congenial 
nature, fond of spending much 
time with his family and of hav- 
ing his friends about him. Of late 
years he had been a frequent and 
lavish entertainer in his home and 
outdoors, apparently finding his 
greatest pleasure in affording hap- 
piness to others. 

For many years he and his fam- 
ily had spent the warm weather 
months in their cottage at Avon, 
on the Jersey shore. This year, 
however, he decided upon the 
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European trip, from which he re- 
turned a few days before his 
death. His health had not been 
especially good, which was said 
to have been one of the contribut- 
ing reasons for the fatal automo- 
bile trip. 

His home at the southwest cor- 
ner of Clinton avenue and High 
street was one of the largest and 
most magnificent private resi- 
dences in Newark. Its interior is 
filled with paintings and other art 
works of almost priceless value, 
much of Mr. Feick’s personal en- 
thusiasm having run in that direc- 
tion. 

In 1886 Mr. Feick married Miss 
Bertha Prieth, a daughter of the 
late Benedict Prieth, owner of the 
New Jersey Freie Zeitung, the 
only German newspaper pub- 
lished in Newark. Mrs. Feick 
survives him, with two children, 
who were born on December 25, 
1888. His son, Carl Adrian Feick, 
graduated from Princeton in the 
class of 1909 and last June was 
given the degree of LL.B. by New 
York Law School. His daughter, 
Miss Adrienne Carola Feick, grad- 
uated from Vassar College in 1909. 


Mr. THEODORE C, ENGLISH 


On October 21, Mr. Theodore 
C. English, of Elizabeth, died at 
his home, 567 Walnut street, of 
pneumonia, after an illness of 
eight days. 

Mr. English was born at Lib- 
erty Corner, Somerset county, in 
1850. His father, the Rev. J. T. 
English, was pastor of the Pres- 
byterian Church there for almost 
a half century. 

He graduated from Lafayette 
College in Easton, Pa., and was 
admitted to the New Jersey Bar 
in June, 1876, as an attorney. He 
became a counsellor at the June 
Term, 1881. After graduating 
from Lafayette, Mr. English went 
to Elizabeth and entered the law 
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offices of his brothers, former 
Prosecutor N. C. J. English and 
the late Mr. James R. English. He 
was associated with them until 
the dissolution of the firm about 
11 years ago, through the death 
of Mr. James R. English. 

Mr. English’s office was always 
located at 107 Broad street, in the 
Cory Building, where his nephew, 
John K, English, son of the late 
James R. English, has a law office 
also. 

He was always a Republican, 
and took a deep interest in the 
affairs of the party. He never 
held any county office, but was a 
tax assessor for about 12 years. 
He was also honored by appoint- 
ment as Special Master in Chan- 
cery. 

Mr. English was married in 
1878 to Miss Sarah A. Boyle, of 
Liberty Corner. They had been 
neighbors and playmates when 
children and had attended school 
together. 

Mr. English leaves his wife, one 
daughter and three sons. One of 
the latter, Frank A. English, is 
studying law in the offices of Pit- 
ney, Hardin & Skinner, Newark. 
His daughter is Mrs. Charles A. 
Urner, of Elizabeth. The other 
sons are Dr. John T. English, of 
Newark, and Alexander K. Eng- 
lish, of Seattle, Wash. A brother, 
Dr. David E. English, of Summit, 
and a sister, Mrs. Alonzo Thorpe, 
of Chester, also survive. 

The deceased had attended the 
Madison Avenue Presbyterian 
Church. 


BOOK NOTICES. 


NEW JERSEY STATE BAR 
ASSOCIATION YEAR 
BOOK, 1911-1912. 


This is the annual volume of 
the State Bar Association, giving 
its officers, committees, list of 
members (now three hundred and 
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ninety-two), the By-laws, pro- 
ceedings of the Annual Meeting 
held at Atlantic City on June 16, 
notices “In Memoriam” and the 
“Canons of Ethics,” adopted June 
17, 1910. The addresses printed, 
as delivered at this last annual 
meeting, were by Governor Wil- 
son and Chief Justice Penniwill, 
of Delaware. The former took 
no particular subject, but dwelt 
rather upon the unsatisfactoriness 
of the law as at present ad- 
ministered, giving great praise of 
the “common law of constitu- 
tional experience.” Justice Pen- 
niwill’s subject was “The Spirit of 
Unrest.” The nechrology notices 
were these deceased members of 
the Association: Otto Crouse, 
James Brooks Dill, Craig Adams 
Marsh, William R. Piper, Henry 
Cooper Pitney, [Irwin William 
Schultz. 


THE LAW OF MUNICIPAL 
CORPORATIONS. By John 
F. Dillon, LL. D., Fifth Edition, 
5 Vols., Boston; Little, Brown 
& Co. 1911. Law canvas, 
$32.50 net. 


This great work of Judge Dillon 
is the masterpiece of a man whom 
New Jersey has been glad to 
recognize as one of her residents 
for a number of years past, and 
whose fame as lawyer, Judge and 
author is as wide as the continent. 

Judge Dillon first published 
this monumental work about 
thirty-nine years ago, after spend- 
ing his leisure time for seven 
years upon it. Then it was a one- 
volume work of about 800 pages. 
The fact that he has revised it 
so many times, so that now in its 
fifth revision it has attained the 
bulk of five volumes, citing over 
forty-thousand cases, and present- 
ing in its latest form the entire 
law of municipal corporations 
with all its ramifications, shows 
that his love for this child has 


never abated. Long ago Mr. 
Justice Bradley called the work 
as then formulated and printed, 
a “legal classic,” and the thor- 
oughness of it is not less to be 
commended than its perspicuous 
style and carefully-drawn distinc- 
tions of the value and weight of 
this or that enunciated court de- 
cision or dictum. 

There are other works concern- 
ing municipal corporations, but 
we know of none which begins to 
compare in form and solidity, ac- 
curateness, clearness and compre- 
hensiveness with this work of 
Judge Dillon. Probably he could 
not have prepared it with the 
same breadth of view if he had 
not been a United States Judge, 
and also previously Chief-Justice 
of his own first adopted State of 
Iowa. Naturally clear-headed and 
indefatigable, he might even as 
a plain lawyer have attacked 
with success such a voluminous 
subject as municipal corporations 
for he was naturally brain-gifted, 
but there must have been in such 
case a different perspective from 
that with which he viewed the 
subject after his most interesting 
experience on the Bench, and 
after he had also argued many 
cases before the highest courts of 
the land. 

It is impossible in the brief 
space which we can employ to 
recite the subjects covered by 
these five volumes. They run 
through the whole range of the 
subject of Municipal Corpora- 
tions, and every lawyer knows 
what this implies. No attorney 
can practice law and take up 
for consideration any of the sub- 
jects treated in these volumes 
without consulting “Dillon,” and 
the work will be an authority—as 
it has been—from Maine to Cali- 
fornia. 

On another page of this Journal 
appear extracts from a luminous 








352 


article upon the life-work of Judge 
. Dillon, which will indicate the 
foundations for his eminence and 
fame. 


REPORT OF THE TWENTY- 
SECOND ANNUAL MEET- 


ING OF THE VIRGINIA 
STATE BAR ASSOCIA- 
TION. Edited by John B. 


Minor, of the Richmond Bar. 
Richmond, 1910. 


We are again glad to receive 
the proceedings of the Virginia 
State Bar Association, as the 
numerous addresses and papers 
delivered at these meetings al- 
ways make most interesting read- 
ing. We notice by this volume 
that the Virginia Association, in 
July, 1910, adopted the same Code 
of Ethics as the American Bar 
Association, which is also the code 
adopted by the New Jersey State 
Bar Association a month earlier. 
Thus these two states, standing 
side by side now as in Revolu- 
tionary times, are endeavoring in 
their way to uphold the dignity 
of the Bar as against those who 
would by improper action pull it 
down. 

Among the addresses delivered 
before the Virginia Association 
is an excellent one on “Grotius 
and the Movement for Interna- 
tional Peace,” by Mr. R. Walton 
Moore, President of the Associa- 
tion, and another upon “The Ad- 
ministration of Criminal Law in 
Maryland,” by Col. McIntosh, 
President of the Maryland Bar 
Association. Other papers read 
were upon such important sub- 
jects as, “How Far the United 
States Supreme Court May be 
Taken as a Model for an Inter- 
national Court of Arbitral Just- 
ice,” “Shall the Republic Endure,” 
“The Present Federal Law of 
Damages for Death by Negligence 
at Sea,” “Have the States Been 
Law-Abiding”; and, finally, one 
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upon “Which Shall It Be, a Gov- 
ernment of Law, or a Government 
of Men?” by Justice Lurton of 
the United States Supreme Court. 
The volume ought to have as 
large a circulation as possible. 


IN MEMORIAM —HENRY 
COOPER PITNEY. Proceed- 
ings in the Court of Chancery 
of New Jersey, February 7, 
1911. Privately printed, 1911. 


This brief volume of only twen- 
ty-nine pages gives the memor- 
able addresses upon the late Vice- 
Chancellor Pitney in the Court of 
Chancery at the opening of the 
last February term, by Attorney- 
General Wilson, ex-Chancellor 
Magie, Mr. Richard V. Linda- 
bury, and ex-Justice Collins, and 
also the minute prepared by the 
Vice-Chancellors, which was 
read by Vice-Chancellor Emery. 
The innumerable friends of the 
learned and unique ex-Vice-Chan- 
cellor will greatly prize this 
charming book, which is executed 
in admirable taste. 

HISTORY OF THE SHER- 
MAN LAW OF _- THE 
UNITED STATES OF 
AMERICA, by Albert H. 
Walker, New York, 1910; The 
Equity Press; cloth, pp. 320. 


This book, which seems to be 
privately printed by Mr. Walker, 
who is a lawyer of New York 
City, gives the fullest account of 
the Sherman Law that we have 
yet seen. It contains references 
to the various Federal cases un- 
der that law and from beginning 
to end is a most interesting work, 
not only stating how the law was 
treated under the administrations 
of Cleveland, Roosevelt and Taft, 
but how it came to be passed. We 
can heartily recommend it to any- 
body and everybody interested in 
the subject, as the subject is pre- 
sented in the clearest possible 
light. 





